THE CLOSE OF THE MIDDLE AGES

because it attributed to the emperor a power to which the Holy
Roman Emperor of the German Nation claimed to be the heir.
But Roman law, which had been studied at the Italian univer-
sities since the twelfth century in the codes compiled in the days
of Justinian, had the enormous advantage of being reduced to
writing, uniform, and formulated in precise rules and a coherent
system. It was consequently far easier to teach, learn, and apply
than customs handed down by oral tradition, which were vague,
uncertain, and infinitely varied. It never entirely replaced the
customs, but some of its rules were gradually adopted by the
ecclesiastical courts and royal tribunals.

The effects of the Roman law were felt very unequally in the
various departments of the law. The one which changed the least
was that of private law as it concerned the family and inheritance.
The customs of the north of France maintained the principle of
community of possessions between married couples, the widow's
dower, the equal division of inheritances between children, and
the limitation of the right of testatorship, which have passed into
the French Civil Code from the customs of Paris. The influence
of Roman law made itself felt, however, in the practice concerning
contracts, and the principle obtained acceptance that the essence
of a contract lies, not in any solemn forms, but in the intention of
the parties, which may be expressed either in a written deed or by
a mere promise on oath. It also caused the custom of making a
will to become more general and even consolidated feudal pos-
session by applying to it the Roman theory of 'useful domain'.

fCHANGE IN PROCEDURE

Above all, Roman law brought about a change in criminal law
and procedure. The customs had grown up among uneducated
men, incapable of grasping abstract ideas, and could therefore
deal with none but ideas expressed in visible symbols; all trials
consisted in acts, such as trial by battle, the oath of witnesses, the
duel, or the ordeal of water or red-hot iron, accompanied by solemn
formulas. Penalties were fixed for all criminal acts, regardless of
intention, and applied even to animals: a bull or a horse that had
lolled a man was hanged.

Roman law, on the contrary, accustomed men to judge no longer
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